RECURRENT OBJECTION PRESERVATION ISSUES AT TRIAL

Following the guidelines below will help reduce the risk of forfeiting your objections,
resulting in plain error review on appeal or even, in some cases, waiving your objections, which
usually precludes any review at all. For background citations for these guidelines, see the
endnotes.

OBJECTIONS IN GENERAL

Be sure any objections to evidence are timely and contemporaneous.*

Be sure to state the ground.?

If you are objecting to the exclusion of evidence, make an offer of proof of the
substance of the evidence unless the substance is apparent from the context of

questioning.®

Do not fail to respond if the court offers you an opportunity to address an issue — silence
may be construed as agreement and waiver of issue.*

MOTIONS IN LIMINE

Where no definitive pretrial ruling has been made, be sure to renew the objection at
trial.
If the prosecution violates the in limine ruling, be sure to object at that time and
move for a mistrial/curative instruction.

If the court tentatively denies or delays ruling, renew the objection at trial.

If your grounds for objection change legally or factually at the time of admission, be
sure to state any new grounds/new facts at the time the evidence is proffered.

STATUTORY CHALLENGES

Legal and constitutional claims must be raised in the district court (via motion to
dismiss and Rule 29) to receive de novo review.®

SUPPRESSION

Object to the introduction of the evidence at trial if your suppression motion was not
definitively denied.’

Do not say “no objection” when the evidence is introduced at trial — you can say
“subject to my previous motion” or something similar.®

If new evidence comes out at trial in support of suppression, renew the motion to



suppress at trial.’
Raise every argument in support of the motion to suppress.'

JURY SELECTION AND VOIR DIRE

Always challenge a juror for cause during voir dire before juror is seated/peremptory
challenges raised.!

To preserve a challenge to the court’s refusal to strike a juror for cause:

1) use a peremptory challenge to strike that juror;

2) use all your peremptories;

3) identify other jurors you would have struck if you did not have to use peremptories
to strike jurors who should have been stricken for cause.

To preserve a challenge to the court’s failure to conduct an adequate voir dire put
the proposed questions on the record.

Object to the exclusion of the public from the courtroom during jury selection as a
denial of the Sixth Amendment right to a public trial. This includes objecting to conducting
individual voir dire in chambers unless you want the court to use that procedure.!?

Make a Batson challenge to contest the government’s exercise of a peremptory juror
challenge on the basis of race/ethnicity or gender.

There are three steps:

(1) make a prima facie showing the challenge was exercised on the basis of
race/ethnicity/gender;

(2) if the court finds a prima facie showing, the prosecution must offer a
race/ethnic/gender-neutral basis for striking the juror in question; and

(3) the trial court must decide whether the defendant has shown purposeful
discrimination. Batson v. Kentucky, 476 U.S. 79 (1986).

A defendant need not be of the same race as the stricken juror to raise a Batson
challenge.

Be explicit that you are making a Batson challenge.*?

CONTINUING OBJECTIONS

Be sure to make a request for a continuing objection and have the Court allow it.1*

HEARSAY ISSUES

e IN GENERAL

Review FRE Article VIII



Object at the time hearsay testimony is offered on grounds that testimony is hearsay
and does not fit within a hearsay exception.

Specifically state a Crawford/Confrontation objection as a Crawford/confrontation
objection. A Crawford (Confrontation) objection is not preserved by simply arguing
that testimony is hearsay, or does not fit within a hearsay exception, or is in some other
way inadmissible.®®

e CO-CONSPIRATOR STATEMENT

Object to the admission of co-conspirator statements both when hearsay statements
are offered, and renew the objection at the close of all the evidence.

Articulate the basis — failure to meet the criteria for admission required by United States
v. Petrozziello, 548 F.2d 20, 23 (1st Cir. 1977) and FRE 801(d)(2)(e)

Under Petrozziello, in order to admit the statement over objection, the trial court must
find:

(1) it is more likely than not that the declarant and the defendant were members of
the conspiracy when the statement was made, and

(2) the statement in question was made in furtherance of the conspiracy.

The trial court may first make this ruling provisionally, subject to a final ruling as to
whether the co-conspirator exception is satisfied. If the trial court does not make a final
determination, you must object to the omission of an express trial-end
determination.

Consider requesting a grant of a continuing objection where multiple statements will be
admitted over a period of time. Make sure you are specific about any objections
particular to that statement, e.g., not in furtherance of the conspiracy.*®

MOTION FOR MISTRIAL AND CONTINUANCE FOR FAILURE TO DISCLOSE

EXCULPATORY EVIDENCE

Request a continuance when exculpatory evidence is turned over late, in addition to

any other remedy you are seeking (e.g., motion for a mistrial).t’

PROSECUTORIAL MISCONDUCT IN WITNESS EXAMINATION

Object when a prosecutor asks a witness to comment on the veracity of the testimony
of another witness, stating that ground.'®



Object when a prosecutor elicits testimony to bolster testimony of another government
witness, stating that ground.*®

e USE OF SUMMARY/OVERVIEW WITNESS

Object on grounds testimony is based on inadmissible hearsay, violates the
confrontation clause, constitutes impermissible lay opinion testimony (when agent
describes alleged roles in offense), and/or improperly endorses government’s theory
of case.?

e EXPERT TESTIMONY OR LAY OPINION TESTIMONY?

Consider objecting if an agent’s testimony offered as lay opinion testimony may be
argued to be expert testimony offered without compliance with the requirements of
FRE 702 or the required notice.?*

JUDGMENT OF ACQUITTAL

Be sure to move for a judgment of acquittal (arguing that evidence is insufficient as a
matter of law). Fed.R.Crim.P.29.%2

Move both at the close of the government’s case and again at the close of the case if
you later introduce your own evidence.
(Under Rule 29(c), however, you do not have to move for judgment of acquittal before
the case is submitted to the jury in order to make a motion after the jury is discharged.)?

Renew any grounds given at the close of the case if you also make a motion for
judgment of acquittal after trial.

It is safest to make just a general Rule 29 sufficiency motion, or maybe, in the
alternative, a general Rule 29 motion that also specifies grounds, but says that these are
merely examples of why the evidence is insufficient. [Where a Rule 29 motion only
articulates specific grounds, all non-specified grounds are waived.]?*

JURY INSTRUCTIONS

Object, using specific grounds, after the court has charged the jury and before the
jury begins deliberations.

[It is not enough to object at charge conference and/or submission of instructions;
nor is it enough to object simply by referring to the number of the instruction submitted]
The court must give an opportunity to object out of the jury’s hearing and, if requested,
out of the jury’s presence.?




Propose a cautionary instruction if you think one should be given.?

If you move for a mistrial or to strike (e.g., due to inadmissible co-conspirator
statements), object after a cautionary instruction is given that the instruction is insufficient to
cure prejudice.?’

CLOSING ARGUMENT

Look for: appealing to emotions of jury
burden shifting
comment on D’s failure to testify, even if only implied
misstating evidence or improperly using evidence admitted for limited purpose
vouching for government witnesses

Object during argument rather than at the close of argument, unless there has been an
on-record agreement that objections will be made after argument.?
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