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“All appellate Gaul . . . is divided into three parts: review of facts, 
review of law and review of discretion.”1

i. intRoduction

Judges function in a hierarchical system, whereby an appellate 
panel reviews the rulings and decisions of judges in the trial courts 
to determine whether there was error and whether that error had a 
substantial impact on the outcome of the case. While the decisions 
of trial judges dispose of the controversy between the litigants and 
become the leading edge of the common law, it is not until the the-
sis-testing process of appellate review and reporting that the work of 
the trial court becomes incorporated into the jurisdiction-wide body 
of law. Thus, the judicial branch functions synergistically. The word 
synergy means “combined action or operation;”2 a synergism is “the 
interaction of individual agents such that the total effect is greater 
than the sum of its individual effects.”3 Judicial synergy, then, sug-
gests that the effect is a combined judicial force that is more than 
what would be created by simply adding the sum of individual ef-
forts.

This article intends to explore whether any tension within this 
judicial synergy between the trial and appellate benches may be due, 
at least in part, to standards of appellate review that are overly broad 
and imprecise. We argue that the indeterminate nature of appellate 
standards of review, especially the “abuse of discretion” standard, 
are difficult to grasp precisely because they attempt to define the 
“proper hierarchical relationship between an appellate court and a 
trial court.”4

Judge Robert E. Keeton said in the opening sentences of his 1999 
book on judging in the American legal system, “Judging is choice. 
Choice is power.”5 Appellate review considers not only the correct-
ness of those choices, but it also is designed to ensure the uniform 
application of law and the appropriateness of lower court procedures 
for the handling of the case. Consequently, rather than a source 
of derision, appellate standards of review should be a viewed as a 
somewhat imperfect attempt to delineate those choices best left to 
the trial and appellate courts respectively.6

ii. a syneRgy boRn of tension: undeRstanding the 
ReLationshiP between tRiaL and aPPeLLate couRts

There are thousands of cases handled by judges each year, in ev-
ery jurisdiction, and each case may involve scores, or hundreds, of 

rulings. Trials are the product of combined human involvement, 
and are fast-paced, sometimes messy, and laden with the need for 
quick reactions by judges. Advocacy is uneven, and sometimes inef-
fective and unhelpful. Judge Henry T. Lummus, who spent about 
25 years as a trial court judge before going onto the Supreme Judi-
cial Court (SJC), observed that we must depend upon the trial court 
for the doing of justice according to the law in particular cases: “No 
judicial system can be stronger than its trial judges. A learned and 
brilliant court of last resort can give the system a high reputation 
abroad, but that reputation will be hollow unless nearly equal merit 
is found in the trial court.”7 Indeed, Judge Keeton aptly described 
the challenges of the trial judge as follows:

1. Maurice Rosenberg, Appellate Review of Trial Court Discretion, 79 F.R.D. 
173, 173 (1978) [hereinafter Rosenberg, Appellate Review].
2. Webster’s Ninth New Collegiate Dictionary, 1198 (1983).
3. Id.
4. Rosenberg, Appellate Review, supra note 1, at 176.

5. Robert E. Keeton, Keeton on Judging in the American Legal System, 5 (1999).
6. It is important to note that while the focus of this article’s study of the 
complexity of appellate review standards is on Massachusetts courts and cases, 
our observations can readily be applied to other jurisdictions.
7. Henry T. Lummus, The Trial Judge, 7 (1937).
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Judging tends to be burdensome in one way or another. 
If choices are too easy, making them becomes repeti-
tive and boring. In present circumstances, however, 
judging is more likely to be burdensome in another 
way: the load of cases is heavy. Delays produced by 
excessive caseloads encourage more settlements. The 
small percentage of cases left for decision, after settle-
ments have disposed of the great majority, are selec-
tively the most difficult. The judge’s choices are often 
hard and must be made under time pressures. Judging 
in these circumstances is both difficult and challeng-
ing, but less fulfilling than it might have been if each 
judge were free to take more time for reflection about 
each issue that must be decided.8

Recognizing the unique challenges of the trial judge, appellate 
review does not consider the correctness of every decision of the trial 
judge in a case; appellate courts simply cannot provide a report card 
on the whole of every trial.9 Similarly, Justice Joseph R. Nolan of the 
SJC wrote that “it is not enough to demonstrate error without dem-
onstrating that such error is prejudicial. Harmless error is error but 
it has no appellate consequences.”10 Indeed, Judge Lummus said that 
“[n]o system of appeals can correct or even neutralize all the errors 
and misdeeds of a trial judge.”11 Consequently, one comes to better 
understand the saying, “Perfect is the enemy of the good.” While 
perfect trials may occur, we are mistaken to require them as a norm.

Despite the above challenges, statistics consistently demonstrate 
quality work by Massachusetts trial judges. Over the last four or 
five years, the Appeals Court has affirmed the trial court, on aver-
age, between 70 and 80 percent of the time.12 This appears to be 
consistent with historical averages, since Judge Lummus reported a 
similar affirmance rate in 1937, both in Massachusetts and in other 
jurisdictions.13

Although the above affirmance statistics give the appearance of 
harmony between the two branches, the manner in which judges at 
the trial and appellate levels, respectively, carry out their sworn du-
ties can be viewed by each quite differently. These differences may 
engender, in trial judges, a sense of imbalance, disconnection, or 
disharmony within the judicial branch. As Judge Alvin Rubin sug-
gested, shortly before joining the United States Court of Appeals for 
the Fifth Circuit, while trial and appellate judges are not adversaries, 

they might not feel overwhelming enthusiasm for one another.14

Traditionally, there are two purposes to appellate review: devel-
opment of the law, and correction of error.15 In states such as Massa-
chusetts, with two levels of appellate review, development of the law 
rests primarily with the court of last resort, here the SJC, which has 
largely discretionary jurisdiction. It is not the purpose of this article 
to explore this type of appellate review. Rather, we focus on “error 
correction,” since this is where most disharmony, misunderstand-
ing, and unpredictability exist.

iii. the Maze of aPPeLLate standaRds

One recurring source of unpredictability for advocates and ten-
sion between the trial and appellate courts is the lack of clarity con-
cerning standards of review.16 A standard of review is “a limiting 
mechanism which defines an appellate court’s scope of review.”17 
It is the measure of the degree of deference that appellate courts 
must pay to lower courts, thereby defining the allocation of power 
between trial and appellate courts.18

Marquette Law Professor Chad Oldfather observed that the re-
view process is neither straightforward nor settled, because, under 
our system of jurisprudence, it is neither simplistic nor mechanical.19 
Other commentators have noted that, because law is often indeter-
minate, decision-making must, therefore, occur interstitially, where 
there may be neither clearly right nor clearly wrong decisions;20 the 
process of identifying error thus becomes more difficult. We know 
that if judicial error was viewed simply as the failure to implement 
governing law correctly, reversal would be required whenever the 
trial court made an error. But we know that there is more to error 
correction than this over-simplistic and mechanical view suggests; 
instead, we must consider and apply customary standards of review.

A. The Muddle of Law and Fact

Columbia Law Professor Maurice Rosenberg opens one of his 
seminal articles on the appellate review of trial court decisions by 
analogy to Caesar: “[a]ll appellate Gaul, the trial judge would say, is 
divided into three parts: review of facts, review of law, and review of 
discretion.”21 But the determination of the degree of deference is not 
easily reducible to whether the choice is factual, legal, or discretion-
ary, for as we know, there are also mixed questions.22 While in our 
view, it is the appellate review of the exercise of a trial judge’s discre-
tion that gives rise to the most misunderstanding, review of the trial 

8. Keeton, supra note 5, at 6-7.
9. See William Howard Taft, “The Jurisdiction of the Supreme Court Under 
the Act of Feb. 13, 1925,” 35 Yale L. J. 1, 1-3 (1925).
10. Joseph R. Nolan, 41 Massachusetts Practice  — Appellate Procedure 4 (West 
1991).
11. Lummus, supra note 7, at 7.
12. For example, in fiscal year 2013, the Appeals Court affirmed 1,080 cases 
out 1,368 net annual entries, making the affirmance rate about 78 percent. See 
Annual Report on the State of the Massachusetts Court System: Fiscal Year 
2013, at 9, http://www.mass.gov/courts/docs/fy13-annual-report.
13. Lummus, supra note 7, at 6.
14. Alvin B. Rubin, “Views from the Lower Court,” 23 UCLA L. Rev. 448, 
448-49 (1976).
15. Chad M. Oldfather, “Error Correction,” 85 Ind. L.J. 49, 49-50 (2010).
16. See Ronald R. Hofer, “Standards of Review — Looking Beyond the La-
bels,” 74 Marq. L. Rev. 231, 232 (1991).
17. Id. at 232 (quoting Patrick W. Brennan, “Standards of Appellate Review,” 

33 Def. L. J. 377, 379 (1984)).
18. Id. (citing Steven Alan Childress, “Standards of Review in Eleventh Circuit 
Civil Appeals,” 9 Nova L. J. 257, 263 (1985)).
19. Oldfather, supra note 15, at 50-51.
20. See, e.g., Ken Kress, “Legal Indeterminacy,” 77 Cal. L. Rev. 283, 320 
(1989), and Michael Steven Green, “Legal Realism as Theory of Law,” 46 Wm. 
and Mary L. Rev. 1915, 1987-88 (2005).
21. Rosenberg, Appellate Review, supra note 1, at 173.
22. As an example, we begin with a pure finding of fact, and end, unequivocally, 

with a ruling of law, but how should those statements in between be identified? 
• the defendant drove his motor vehicle at 50 miles per hour;

 • the defendant was driving in a 30 miles per hour zone;
 • the defendant drove at a speed greater than was reasonable, having in 

mind the prevailing traffic and weather conditions;
 • the defendant drove in a manner that was not reasonably safe;
 • the defendant had a duty to operate his motor vehicle as the reasonably 

prudent person would have driven.
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judge’s determination of facts and appropriate legal standards can 
offer its own unique challenges.

In the abstract, the rule can be stated simply: While “[t]he judge’s 
legal conclusions are reviewed de novo,”23 “findings of fact shall not 
be set aside unless clearly erroneous.”24 In practice, however, as Law 
Professor Nathan Isaacs suggested, the boundary between questions 
of fact and law has a “delusive simplicity.”25 Similarly, Law Professor 
Louis Jaffe saw “law and fact as a spectrum, with one shade blend-
ing imperceptibly into the other.”26 Even the Supreme Court stated 
in a 1982 decision that it “d[id not] yet know of any other rule or 
principle that will unerringly distinguish a factual finding from a 
legal conclusion.”27

In attempting to riddle out the “delusive simplicity” of law and 
fact, at least one scholar has suggested that policy reasons are the 
true driving force between distinguishing legal and factual ques-
tions.28 Thus, “the more effective advocate is the one who advances 
better and sounder policy reasons for a particular standard of review 
instead of arguing the metaphysics of the issues.”29 Indeed, as Judge 
Richard Posner wrote for the United States Court of Appeals for the 
Seventh Circuit, “’Law’ and ‘fact’ do not in legal discourse denote 
pre-existing things; they express policy-grounded legal conclusions. 
We ought to ask what is gained and what lost by appellate second-
guessing of a federal district judge’s determination.”30 Consequently, 
for some guidance on this issue, we must turn to the underlying 
policy justifications for the respective reviews of law and fact:

Questions of fact are accorded deference because the 
trial court was present at the reception of evidence and 
had an opportunity to view the demeanor of witnesses 
and assess their credibility . . . . Questions of law, on 
the other hand, are traditionally accorded  
little or no deference because there is nothing intrinsic 
to their determination which gives the trial court any 
advantage over an appellate court.31

Following the above principles, appellate courts give the great-
est deference to a trial judge’s findings of fact, given that he or she 
viewed the evidence firsthand. While law “consists of rules, stan-
dards, or principles determined in advance of their application,”  
“[f]act is empirical, it concerns itself with events occurring either in 
the real world or in the mind, and it is the fodder for the application 
of law.”32 Professor Richard R. Hofer helpfully collected a series of 
scholarly attempts to define “facts” in this respect.33 For example, in 
1898, Professor James Bradley Thayer described facts as: “indicating 

things, events, actions, conditions, as happening, existing, really 
taking place.”34 Professor Francis H. Bohlen then extended the defi-
nition beyond the strictly empirical to the subjective, to include “not 
only the physical facts of the case but also more abstract matters, 
such as the state of mind of those individuals whose state of mind 
may be of legal importance.”35 Professor Jaffe offered that a finding 
of fact is “independent of or anterior to any assertion as to its legal 
effect.”36

By contrast, de novo review, which affords the least deference to 
decisions of the trial court, applies when the choices made at trial are 
legal and not factual, such as with any judgment that results from 
a record that consists only of documents — summary judgment for 
example, or motions to dismiss, on the civil side, or a “McCarthy” 
motion testing the sufficiency of evidence produced before a grand 
jury in support of an indictment,37 or a motion to suppress on the 
four corners of a search warrant, on the criminal side. In this sense, 
de novo review gives appellate courts the freedom to clarify and 
resolve legal issues. As Justice Cardozo observed:

It is true that codes and statutes do not render the judge 
superfluous, nor his work perfunctory and mechanical. 
There are gaps to be filled. There are doubts and ambi-
guities to be cleared. . . . ‘Much more important, how-
ever, is the second task which the system serves, namely 
the filling of the gaps which are found in every positive 
law in greater or less measure’. . . . The judge as the 
interpreter for the community of its sense of law and 
order must supply omissions, correct uncertainties, 
and harmonize results with justice through a method 
of free decision. . . . The power thus put in their hands 
is great, and subject, like all power, to abuse; but we are 
not to flinch from granting it. . . . We reach the land of 
mystery when constitution and statute are silent, and 
the judge must look to the common law for the rule 
that fits the case.38

Review is de novo because an appellate court can examine the 
same record as was before the trial judge, where no findings of fact 
or credibility determinations are made. As with other standards of 
review, appellate courts are not bound by the trial judge’s legal con-
clusions.39 Some may question how the same record can lead to dif-
ferent choices. We must keep in mind that de novo review tests not 
only the choice of law, but how that choice is applied.

If, as Justice Cardozo asserted, the trial judge is the “interpreter 

23. Anastos v. Sable, 443 Mass. 146, 149 (2004).
24. Building Inspector of Lancaster v. Sanderson, 372 Mass. 157, 160 (1977)
(quoting Mass. R. Civ. P. 52 (a), 365 Mass. 816 (1974)).
25. Hofer, supra note 16, at 235 (quoting Isaacs, “The Law and the Facts,” 22 
Colum. L. Rev. 1 (1922)).
26. Id. (citing Louis Jaffe, “Judicial Review: Question of Law,” 69 Harv. L. 
Rev. 239, 239-40 (1955)).
27. Pullman-Standard v. Swint, 456 U.S. 273, 288 (1982).
28. Michael R. Bosse, “Standards of Review: The Meaning of Words,” 49 Me. 
L. Rev. 367, 371 (1997).
29. Id. at 373.
30. Weidner v. Thieret, 866 F.2d 958, 961 (7th Cir. 1989).
31. Hofer, supra note 16, at 238 (quoting State v. Pepin, 328 N.W.2d 898, 900 

(Wis. Ct. App. 1982)).
32. Id. at 237.
33. Id. at 236.
34. Id. (quoting James Bradley Thayer, A Preliminary Treatise on Evidence At 
The Common Law, 191 (1898)).
35. Id. (quoting Francis H. Bohlen, “Mixed Questions of Law and Fact,” 72 U. 
Pa. L. Rev. 111, 112 (1924)).
36. Id. (quoting Louis Jaffe, “Judicial Review: Question of Law,” 69 Harv. L. 
Rev. 239, 241(1955)).
37. See Commonwealth v. McCarthy, 385 Mass. 160, 163 (1982).
38. Benjamin Cardozo, The Nature of the Judicial Process, Lecture I, 14-23 
(1921).
39. See Anastos v. Sable, 443 Mass. 146, 149 (2004).
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for the community and its sense of law and order,” then the question 
remains whether with de novo review there is an implicit assump-
tion that the appellate courts are better equipped to address issues 
of law. This implicit assumption is perhaps another source of tension 
between the trial and appellate courts, for if appellate courts, with 
the luxury of time and panel review, are not considered to be in 
a better position to answer questions of law, why not defer to the 
trial judge’s legal rulings? In answering this very question Profes-
sor Hofer turned to poetry: “‘So naturalists observe, a flea/ Hath 
smaller fleas that on him prey;/ And these have smaller still to bite 
‘em/ And so proceed ad infinitum./ Thus every poet, in his kind,/ Is 
bit by him that comes behind.’ For ‘poet,’ read ‘trial judge.’”40

B. The Elusive Abuse of Discretion Standard

“The better part of valor is discretion . . . .”
William Shakespeare, Henry IV, Part I, Act V, Scene 4

This leads then to perhaps the most difficult standard to grasp, 
that of abuse of discretion.41 Unfortunately, the word “abuse” car-
ries a negative connotation, similar to legal error and clearly errone-
ous findings of fact, but also has undertones of a misuse of power.42 
When a discretionary decision of a trial judge is affirmed, the opin-
ion sometimes is cast in the double negative, that the appellant has 
not shown that judge abused her discretion, instead of the positive, 
that the judge appropriately exercised her discretion.

Professor Rosenberg noted that the concept of discretion was 
both pervasive and elusive, with degrees of deference that range 
from almost irreversible to quite diluted.43 As such, “[d]iscretion 
is one of the most exercised and least understood of trial court or 
agency activities — a very basic activity that must be understood in 
all areas of decisionmaking and administrative, criminal, and civil 
appeals, and one of the most difficult to address rationally.”44 In 
Davis v. Boston Elevated Railway Co., the SJC best articulated a defi-
nition of discretion:

It commonly and rightly is said that such a motion 
is addressed to the discretion of the court. By such 
expression is implied absence of arbitrary determina-
tion, capricious disposition, or whimsical thinking. 

An exhibition of ungoverned will, or a manifestation 
of unbridled power is not the use of discretion. The 
word imports the exercise of discriminating judgment 
within the bounds of reason. Discretion in this con-
nection means a sound judicial discretion, enlightened 
by intelligence and learning, controlled by sound prin-
ciples of law, of firm courage combined with the calm-
ness of a cool mind, free from partiality, not swayed by 
sympathy nor warped by prejudice nor moved by any 
kind of influence save alone the overwhelming passion 
to do that which is just.46

Still, the problem remains as to what this type of careful decision-
making looks like in practice; why “abuse of discretion” appears to 
mean different things in different contexts.47 In fact, Rosenberg ar-
gues that courts should abandon the phrase, describing it as follows:

It is the noise made by an appellate court while deliver-
ing a figurative blow to the trial judge’s solar plexus. It 
is a way of saying to the trial judge, “this one’s on you.” 
The term has no meaning or idea content that I have 
ever been able to discern. It is just a way of recording 
the delivery of a punch to the judicial midriff.48

But abuse of discretion is not merely “a form of ill-tempered ap-
pellate grunting”;49 rather, it is a standard that is meant to fairly 
address a diverse range of choices. The evolution of the abuse of 
discretion standard reflects the evolution of the law itself. As judges 
review more cases, they become better at recognizing the hallmarks 
of those choices that are “enlightened by intelligence and learning, 
controlled by sound principles of law, of firm courage combined 
with the calmness of a cool mind, free from partiality, not swayed 
by sympathy nor warped by prejudice.”50 In turn, those hallmarks 
eventually become integrated into the standard itself. The markers 
of those careful, thoughtful choices become articulable legal stan-
dards, set forth in either caselaw, rules of procedure, or statutes, 
creating a kind of “checklist” that a judge must go through for 
the appellate court to discern no abuse of discretion.51 As a judge’s 
choices move from “unguided” procedural questions and courtroom 

40. Hofer, supra note 16, at 239 (quoting Jonathan Swift, On Poetry: A Rhap-
sody (1733)).
41. See Robert C. Post, “The Management of Speech: Discretion and Rights,” 
1984 Sup. Ct. Rev. 169, 169 (1984)(“Discretion is pervasive in our legal system, 
and yet we scarcely know what it is.”).
42. See In re Josephson, 218 F.2d 174, 182 (1st Cir. 1954) (“‘Abuse of discre-
tion’ is a phrase which sounds worse than it really is. All it need mean is that, 
when judicial action is taken in a discretionary matter, such action cannot be set 
aside by a reviewing court unless it has a definite and firm conviction that the 
court below committed a clear error of judgment in the conclusion it reached 
upon a weighing of the relevant factors.”).
43. Rosenberg, Appellate Review, supra note 1, at 176-77; Maurice Rosenberg, 
“Judicial Discretion of the Trial Court, Viewed from Above,” 22 Syracuse L. 
Rev. 635, 650 (1971) [hereinafter Rosenberg, Judicial Discretion]. We would like 
to make special note of Professor Rosenberg’s two seminal articles, “Appellate 
Review” and “Judicial Discretion,” which contributed greatly to this section. 
Like Judge Friendly, we have “borrowed outrageously from [these] splendid 
article[s].” Hon. Henry J. Friendly, “Indiscretion About Discretion,” 31 Emory 
L. J. 747, 756 n.29 (1982).
44. Martha S. Davis, “Standards of Review: Judicial Review of Discretionary 
Decisionmaking,” 2 J. App. Prac. and Process 47, 49 (2000).
45. 235 Mass. 482 (1920).

46. Id. at 496-97.
47. See Andrew M. Mead, “Abuse of Discretion: Maine’s Application of a Mal-
leable Appellate Standard,” 57 Me. L. Rev. 519, 520 (2005) (“It is a highly flex-
ible and malleable term that is applied to widely differing circumstances with 
equally differing results.”); Davis, supra note 44, at 77-78; Friendly, supra note 
43, at 763 (“There are a half dozen different definitions of ‘abuse of discretion,’ 
ranging from ones that would require the appellate court to come close to find-
ing that the trial court had taken leave of its senses to others which differ from 
the definition of error by only the slightest nuance, with numerous variations 
between the extremes.”).
48. Rosenberg, Appellate Review, supra note 1, at 180.
49. Rosenberg, Judicial Discretion, supra note 43, at 659.
50. See Davis, 235 Mass. at 496-97; Friendly, supra note 43, at 772; Rosenberg, 
Judicial Discretion, supra note 43, at 664.
51. See Johnson v. United States, 398 A.2d 354, 363 (D.C. 1979) (“The com-
ponents of the appellate court’s review for abuse of discretion serve a dual 
purpose, for they not only act as measuring rods by which we may determine 
whether the trial court’s action was proper, but, in their recital, they also indicate 
to the trial court the factors of which it should be aware in the course of its discretion-
ary decision-making.”)(emphasis added). See also Davis, supra note 44, at 81-82; 
Mead, supra note 47, at 528.
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management issues to more “guided” determinations of legal rights 
and resolution of legal questions, the “checklist” becomes longer and 
appellate courts afford less deference to the judge’s choices.52

Therefore, some structure can be grafted onto the elusive concept 
of abuse of discretion. In the spectrum from great to little defer-
ence, there are two helpful markers to indicate the level of deference 
owed to the trial judge’s decisions: (1) the specificity of the legal 
factors that constrain the judge’s choice, and (2) how closely the 
issue touches on what Rosenberg calls the “you are there” reason.53 
When there is a lack of concrete legal standards that constrain a 
judge’s choice, or when the standard is especially fluid — what we 
call “unguided choices” — a greater degree of deference will be af-
forded to a judge’s decision.54 Likewise, the more the choice relates 
to those decisions traditionally left in the purview of the trial judge, 
e.g., credibility determinations, the greater the deference that will be 
owed to the judge’s decision.55 As other scholars have noted, putting 
a practical handle on appellate discretionary review is difficult, but 
necessary:

Discretion is an unruly concept in a judicial system 
dedicated to the rule of law, but it can be useful if it is 

domesticated, understood, and explained. To tame the 
concept requires no less than to force ourselves to say 
why it is accorded or withheld, and to say so in a man-
ner that provides assurance to today’s case and some 
guidance for tomorrow’s.56

Appellate courts are most deferential to unguided choices, mean-
ing that the rules of substantive law do not constrain the decision.57 
In effect, a trial judge’s discretion is unguided when legal standards 
or requirements are sufficiently broad or open-ended so that their 
application is not susceptible to one “correct” answer.58 Although 
unguided choices are afforded great deference, the standard “abuse 
of discretion,” always contains a guard against arbitrariness and is 
never so broad as to allow an error of law.59

To start, the concept of unguided discretion can be most read-
ily seen in cases reviewing “the scheduling of trial . . . and scope of 
discovery and protective orders.”60 In these cases, judges’ orders are 
rarely determined to be an abuse of discretion,61 mainly because they 
typically involve courtroom management.62 Therefore, there are no 
additional legal standards or factors that the judges must show they 

52. See Davis, supra note 44, at 52-53; Friendly, supra note 43, at 772; Rosen-
berg, Judicial Discretion, supra note 43, at 664.
53. Rosenberg, Appellate Review, supra note 1, at 182; Rosenberg, Judicial Dis-
cretion, supra note 43, at 664-65. See Mark P. Painter and Paula L. Welker, 
“Abuse of Discretion: What Should it Mean Under Ohio Law?,” 29 Ohio N.U. 
L. Rev. 209, 212 (2002) (“How much deference should be given to the trial 
judge’s exercise of his or her discretion is directly related to why the trial court 
was given discretion in the first place.”).
54. See Friendly, supra note 43, at 760-61; Rosenberg, Judicial Discretion, supra 
note 43, at 663. There are, of course, exceptions to the general rule that the more 
specific legal standard constraining the trial judge’s decision, the less deference 
will be due. See Post, supra note 41, at 210. Professor Post argues that Friendly’s 
and Rosenberg’s assumption that “as weak discretion increases, the possibility of 
effective appellate control correspondingly diminishes,” is inaccurate. Post, su-
pra note 41, at 213. Instead, Post posits that “appellate courts can exercise strict 
control of trial court decision making even when applying general standards, 
and, conversely, there are situations (although rare) when appellate courts give 
only cursory review to judgments controlled by the most specific and mechani-
cal of legal rules.” Id. As an example, Post points out that “appellate courts com-
monly both accord the decisions of juries great deference and ask them to make 
those decisions pursuant to strict and rigorous rules of law.” Id. at 213 n.186. 
The reason for this great deference despite the trial judge’s application of precise 
legal standards is the presence of the second factor in determining the level of 
deference, namely the “you are there” principle. Thus, while these choices may 
be constrained by specific legal standards, the appellate court nonetheless gives 
them great deference because they are the type of choices best left to those who 
are in the position of seeing the evidence firsthand, rather than reviewing a cold 
record.
55. Friendly, supra note 43, at 764 (“The justifications for committing deci-
sions to the discretion of the trial court are not uniform, and may vary with the 
specific types of decisions. Although the standard of review in such instances 
is generally framed as ‘abuse of discretion,’ in fact the scope of review will be 
directly related to the reason why that category or type of decision is committed 
to the trial court’s discretion in the first instance.” (quoting U.S. v. Criden, 648 
F.2d 814, 817 (3d Cir. 1981))).
56. Rosenberg, Appellate Review, supra note 1, at 185.
57. See Friendly, supra note 43, at 765; Rosenberg, Judicial Discretion, supra 
note 43, at 636-67. See also Post, supra note 41, at 210 (citing Henry P. Kaufman, 
Judicial Discretion, 17 Am. L. Rev. 567, 567 (1883)).

58. See Rosenberg, Appellate Review, supra note 1, at 175-76 (referring to “pri-
mary discretion” as “the absence of any fixed principles by which to decide”).
59. See Cardozo, supra note 38, at 141 (“The judge, even when he is free, is 
still not wholly free. He is not to innovate at pleasure. He is not a knight-errant, 
roaming at will in pursuit of his own ideal of beauty or of goodness. He is to 
draw his inspiration from consecrated principles. He is not to yield to spasmodic 
sentiment, to vague and unregulated benevolence. He is to exercise a discretion 
informed by tradition, methodized by analogy, disciplined by system, and sub-
ordinated to ‘the primordial necessity of order in the social life.’ Wide enough 
in all conscience is the field of discretion that remains.”).
60. Hanover Ins. Co. v. Sutton, 46 Mass. App. Ct. 153, 159, 160 (1999) (and 
cases cited). See Beaupre v. Cliff Smith & Assoc., 50 Mass. App. Ct. 480, 485 
(2000) (“The extensive discretion of trial judges with respect to both the process 
of discovery and the admission of evidence, particularly expert testimony, . . 
. and the great deference appellate courts accord the rulings of trial judges in 
these areas are too well established to require citation.”) (footnote omitted). See 
also Joseph T. Sneed, “Trial-Court Discretion: Its Exercise by Trial Courts and 
Its Review by Appellate Courts,” 13 J. App. Prac. & Process 201, 204 (2012) 
(“Issues that pertain to the details of the management of a trial are one example 
of those best left to the discretion of the trial court . . . .”).
61. For cases regarding orders related to discovery, see Symmons v. O’Keeffe, 
419 Mass. 288, 302 (1995); Solimene v. B. Grauel & Co., 399 Mass. 790, 798-
99 (1987); Bishop v. Klein, 380 Mass. 285, 288 (1980).
 For cases regarding orders related to the scheduling of trial, see Fontaine 
v. Ebtec Corp., 415 Mass. 309, 316 (1993); Noble v. Mead-Morrison Mfg. Co., 
237 Mass. 5, 16 (1921); Beninati v. Beninati, 18 Mass. App. Ct. 529, 534 (1984).
 For cases regarding protective orders, see, e.g., Sinnott v. Boston Ret. Bd., 
402 Mass. 581, 586-88 (1988) (denial of motions to compel disclosure of a 
journalist’s sources and grant of a protective order); Wansong v. Wansong, 395 
Mass. 154, 156-58 (1985) (denial of a protective order; limitation imposed on 
the right of a spouse who refused discovery to present evidence at trial of a di-
vorce action and dismissal of her complaint); Cronin v. Strayer, 392 Mass. 525, 
534-36 (1984) (denial of a protective order upheld).
62. Merles v. Lerner, 391 Mass. 221, 223-24 (1984) (“As with most rulings 
by a judge regarding the management of a case, ‘[o]nly in rare instances can it 
be ruled that there has been an abuse of discretion amounting to [an] error of 
law.’”) (quoting Bresnahan v. Proman, 312 Mass. 97, 101-02 (1942)). See, Mead, 
supra note 47, at 527 (“[A]ppellate courts will seldom, if ever, tinker with a pro-
cedural or administrative decision of a trial court.”).
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properly considered.63 These types of choices are rarely reversed be-
cause it is far easier for a decision to be simply “not arbitrary” rather 
than “not arbitrary because the decision properly considered factor 
X, Y and Z.”64

Accordingly, because of the relatively low hurdle a trial judge 
must jump to properly exercise discretion in highly unguided de-
cisions, these choices are almost universally upheld. For example, 
in Beaupre v. Cliff Smith & Assoc.,65 the Appeals Court concluded 
that a trial judge’s mid-trial decision to allow a plaintiff’s witness 
to testify as an expert did not constitute an abuse of discretion.66 In 
so concluding, the court noted the “great deference” owed to trial 
judges with respect to discovery and the admission of evidence.67 
The court also noted that “[a]n objecting party’s burden to show an 
abuse of discretion regarding the admission of even seriously preju-
dicial relevant evidence is ‘a heavy one’ which can be sustained only 
by a showing that ‘no conscientious judge, acting intelligently, could 
have taken the view expressed by him.’”68 Indeed, for these types 
of choices a judge does not necessarily need to articulate his or her 
reasoning for the order.69

These types of courtroom management decisions are afforded the 
most deference because they encompass both markers for a wide de-
gree of deference. First, there is no specific legal standard constrain-
ing the judge’s decision; there are no precise legal rules or factors to 
apply in deciding whether to call a witness out of order or to sched-
ule a trial. Second, the trial judge who “smells the smoke of battle” is 
in the best position to handle these decisions.70 Thus, a wider range 
of deference is granted because of the necessity of a court to control 
its order of business and to keep cases moving.71

From this starting point, a judge’s exercise of discretion becomes 
increasingly constrained by different legal factors, which, in turn are 
used as the marker of a proper exercise of that discretion. Guided 
discretion is when the range of choices is more constrained and the 
judge must consult some legal rules that might apply, the applica-
tion of which necessitates a weighing of factors or considerations.72 
Chief Justice John Marshall stated that most discretionary choices 
are not left to unbridled “inclination but to its judgment; and its 
judgment is to be guided by sound legal principles.”73

However, this “in between discretion,”74 or what Professor 

Rosenberg refers to as “Grade B discretion,” can be a source of much 
frustration. It is within this murky terrain that an appellate court is 
most likely to be charged with doing what it is not supposed to do, 
namely, making its own choice, second-guessing and substituting its 
judgment for that of the trial judge, and failing to give respect to the 
choice made by the trial judge in the exercise of discretion.

Yet, even within this wide range of discretion, there are indica-
tors that will generally place certain choices closer to one end of 
the discretion spectrum. As mentioned above, these two factors that 
will generally result in greater deference to the judge’s opinion are: 
(1) whether the legal standards that constrain the judge’s choice are 
imprecise; and (2) whether the choice touches on areas traditionally 
left to the judgment of the trial judge given her position with respect 
to the evidence.

For example, the entry or removal of a default judgment is given 
wide discretion, but certain factors or standards nonetheless con-
strain the judge’s choice. In Greenleaf v. Massachusetts Bay Transpor-
tation Authority,75 the Appeals Court noted that the entry or remov-
al of a default was “committed to the sound discretion of the trial 
judge,” but nonetheless detailed the factors that a judge properly 
exercising discretion should consider, including “the relative clarity 
with which it appears that the judgment was unjust, the relative 
fault of parties, and the balance to be struck.”76 The court also ex-
plained the particular balancing the trial judge must perform: “The 
considerations to be balanced in deciding a default question for fail-
ure to make discovery are, on one hand, a concern about giving par-
ties their day in court, and, on the other, not so blunting the rules 
that they may be ignored ‘with impunity.’”77

Thus, the high deference given to a judge’s entry or removal of a 
default corresponds to the flexible and somewhat amorphous stan-
dard that dictates how the judge should make his or her choice.78 
The same can be said about other choices where the standard ap-
plied to review these decisions gives the judge much freedom. For 
instance, in Castellucci v. United States Fidelity & Guaranty Co.,79 
the SJC noted that that “[Rule 15(a) of the Massachusetts Rules of 
Civil Procedure] eliminated the once broad discretionary authority 
of a judge to deny a motion to amend a pleading.”80 But Rule 15(a) 
still allows for much freedom in that a judge can allow a motion 

63. See Friendly, supra note 43, at 765; Rosenberg, Appellate Review, supra note 
1, at 173-74.
64. See Painter & Welker, supra note 53, at 213 (“Reviewing courts should af-
ford less deference to trial court judgments in these situations because case law, 
rules, or statutes have set out clearly established principles, rules or factors to 
consider.”).
65. 50 Mass. App. Ct. 480 (2000).
66. Id. at 485.
67. Id.
68. Id. at 485 n.10 (quoting Commonwealth v. Medeiros, 395 Mass. 336, 351 
(1985)).
69. See, e.g., Greenleaf v. Mass. Bay Transp. Auth., 22 Mass. App. Ct. 426, 
429-31 (1986) (no written findings were required upon entry of default for per-
sistent failure to comply with discovery order); Bishop v. Klein, 380 Mass. 285, 
288 (1980).
70. In re Bushkin Associates, Inc., 864 F.2d 241, 246 (1st Cir. 1989) (“[T]
he district judge is on the front lines, with the smoke of battle pungent in his 
nostrils.”); Rosenberg, Judicial Discretion, supra note 43, at 664.

71. See Greenleaf, 22 Mass. App. Ct. at 429. See also Washington Hosp. Ctr. v. 
Cheeks, 394 F.2d 964, 965-56 (D.C. Cir. 1968) (“The District Judge must, of 
course, have broad discretion since he is in a far better position to evaluate the 
situation than are we.”).
72. Davis, supra note 44, at 52; Rosenberg, Judicial Discretion, supra note 43, 
at 637-68.
73. Long v. Wickett, 50 Mass. App. Ct. 380, 386 n.8 (2000) (quoting United 
States v. Burr, 25 F. Cas. 30, 35 (C.C.D. Va. 1807)).
74. Rosenberg, Appellate Review, supra note 1, at 177.
75. 22 Mass. App. Ct. 426 (1996).
76.  Id. at 429.
77.  Id. at 429-30.
78. Cf. Painter & Welker, supra note 53, at 213 (“Less deference is necessary 
because a reviewing court is in just as good a position as the trial judge to de-
termine whether the trial judge considered the principles, rules, or factors cor-
rectly, considered inappropriate factors or principles, or misapplied the law.”).
79. 372 Mass. 288 (1997).
80. Id. at 289.



Appellate Gaul Revisited: Standards in Search of Definition / 13

to amend “when justice so requires.”81 This has been interpreted to 
mean that a judge cannot deny a motion to amend without “good 
reason.”82 Such reasons include “undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to cure deficien-
cies by amendments previously allowed, undue prejudice to the op-
posing party . . . futility of amendment, etc.”83 Moreover, a judge 
can take into account prejudice to the other party: the “touchstone 
for the denial of an amendment.”84 Thus, the preciseness of the con-
straining standard affects the amount of deference owed to a judge’s 
decision.

Appellate courts will also give “a substantial measure of respect 
to the trial judge’s ruling whenever it is based on facts or circumstances 
that are critical to decision and that the record imperfectly conveys.”85 
As Judge Friendly noted in Noonan v. Cunard Steamship Co.,86 the 
reasons for deferring to the trial judge’s exercise of discretion include 
“his observation of the witnesses, his superior opportunity to ‘get 
the feel of the case,’. . . and the impracticability of framing a rule of 
decision where many disparate factors must be weighed.”87 Accord-
ingly, an appellate court will give more deference to a judge’s choices 
when these factors are present.88

For example, orders on motions for new trial in criminal cas-
es are a type of “Grade B,” or guided discretion, in that a judge 
“may grant a new trial at any time if it appears that justice may not 
have been done,” and make “such findings of fact as are necessary 
to resolve the defendant’s allegations of error of law.”89 Addition-
ally, in motions for new trial based on newly discovered evidence, 
the judge “must find there is a substantial risk that the jury would 
have reached a different conclusion had the evidence been admitted 
at trial.”90 In fact, unlike the highly unguided decisions discussed 

above, a case will be remanded if there is a need for further findings 
on a motion for new trial.91 Within this guided discretion standard, 
however, appellate courts afford a heightened “special” deference to 
the decisions of a motion judge who was also the trial judge, because 
of the “you are there” principle.92 In Commonwealth v. Dascalakis,93 
the SJC explained that the considerations inherent in ruling on a 
motion for new trial “are likely to be more accurately weighed and 
a wise and just decision rendered by the magistrate who presided 
throughout the trial than by anyone else.”94

Ultimately, the “abuse of discretion” standard is difficult to grasp 
because it is meant to assess a wide variety of choices.95 This variety 
should be recognized as a reflection of the law’s attempt to fairly ad-
dress a wide range of issues.96 As Judge Friendly wrote:

The rulemakers gave the district courts discretion; but 
after enough of them had decided always to exercise it 
the same way, a way that the court of appeals deemed 
appropriate, the channel of discretion had narrowed, 
and a court of appeals should keep a judge from steer-
ing outside it rather than allow disparate results on the 
same facts.97

In this way, the “abuse of discretion” standard acts as a kind 
peacekeeper. It is an attempt to delineate those choices best left 
to the decision-maker hearing the evidence firsthand, while at the 
same time assuring “litigants that the decision in their case is not 
prey to the failings of whichever mortal happened to render it, but 
bears the institutional imprimatur and approval of the whole social 
order as represented by its legal system.”98

81. Mass. R. Civ. P. 15(a), 365 Mass. 761 (1974).
82. Goulet v. Whitin Mach. Works, Inc., 399 Mass. 547, 549 (1987); Castel-
lucci v. United States Fid. & Guar. Co., 372 Mass. 288, 289 (1977).
83. Goulet, 399 Mass. at 549-50.
84. Id. at 550 n.3.
85. Rosenberg, Judicial Discretion, supra note 43, at 664 (emphasis in original).
86. 375 F.2d 69 (2d Cir. 1967).
87. Id. at 71 (citations omitted).
88. Mary M. Schroeder, “Appellate Justice Today: Fairness or Formulas, The 
Fairchild Lecture,” 1994 Wis. L. Rev. 9, 22 (1994) (“There is sound justification 
for deferential review in situations in which the people affected are perceived 
personally by the trial court in a setting unavailable to an appellate panel.”).
89. Commonwealth v. Grace, 397 Mass. 303, 305 (1986) (quoting Mass. R. 
Crim. P. 30(b), 378 Mass. 900 (1979)).
90. Id. at 306. See Commonwealth v. Markham, 10 Mass. App. Ct. 651, 654 
(1980).
91. See Grace, 397 Mass. at 304, 307.
92. Commonwealth v. Barnette, 45 Mass. App. Ct. 486, 493 (1998). See Com-
monwealth v. Moore, 408 Mass. 117, 125 (1990) (“Reversal for abuse of discre-
tion is particularly rare where the judge acting on the motion was also the trial 
judge.”); Commonwealth v. Leavitt, 21 Mass. App. Ct. 84, 85 (1985) (“Reversal 
for abuse of that discretion is extremely rare, especially where, as here, the mo-
tion judge was also the trial judge.”).
93. 246 Mass. 12 (1923).
94. Id. at 33.
95. Indeed, the SJC recently noted in L.L. v. Commonwealth, that the often 
used formulation of “abuse of discretion,” i.e., that “no conscientious judge, 

acting intelligently, could honestly have taken the view expressed by him,” had 
“earned its retirement.” 470 Mass. 169, 185 n.27 (2014) (citing Commonwealth 
v. Ira I., 439 Mass. 805, 809 (2003) (quoting Commonwealth v. Bys, 370 Mass. 
350, 361 (1976), and Davis v. Boston Elevated Ry. Co., 235 Mass. 482, 502 
(1920))). Instead, “we think it more accurate to say that a judge’s discretionary 
decision constitutes an abuse of discretion where we conclude the judge made 
“a clear error of judgment in weighing” the factors relevant to the decision, see 
Picciotto v. Continental Cas. Co., 512 F.3d 9, 15 (1st Cir. 2008) (citation omit-
ted), such that the decision falls outside the range of reasonable alternatives. See 
Zervos v. Verizon N.Y., Inc., 252 F.3d 163, 168–69 (2d Cir. 2001); Adoption of 
Mariano, 77 Mass. App. Ct. 656, 660 (2010).” Id.
96. Friendly, supra note 43, at 764 (“When I began working on this lecture, 
I thought these wildly different definitions of abuse of discretion could not be 
defended and that we ought to pick one . . . and apply it across the board. Study 
has led me to conclude that the differences are not only defensible but essential. 
Some cases call for application of the abuse of discretion standard in a ‘broad’ 
sense and others in a ‘narrow’ one.”).
97. Id. at 772.
98. Paul D. Carrington et al, Justice on Appeal 2 (1976). Whether abuse of dis-
cretion succeeds at this goal is an open question. Judge Mary Schroeder laments 
how the “exigencies of the times” push appellate courts to “develop generic fac-
tors for the trial court to weigh” and “adopt deferential standards of review” that 
permit appellate courts “to do everything except decide whether the case at bar 
was rightly decided.” Schroeder, supra note 88, at 27. As she states, “This mod-
ern jurisprudence, to put it bluntly, illustrates the maxim ‘Don’t decide-duck.’” 
Id. Indeed, Judge Schroeder noted that a Lexis search for the phrase “review 
for abuse of discretion” in the Ninth Circuit opinions since 1970 resulted in six 
cases in 1972, but 362 cases in 1992. Id. at 19. See Mead, supra note 47, at 529-
30 (showing a similar rise in the use of the phrase “abuse of discretion” in Maine 
courts.).
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iv. concLusion

What then do we offer by way of conclusion? Judging not only 
involves choosing how to fill the many gaps that often exist in law 
and in fact, but also requires reasoned choices on the trial level, 
and appropriate judicial restraint on the appellate, depending upon 
whether the question is of law, fact, or discretion. We recognize 
that the choices made by trial judges are neither straightforward 
nor simple; nor is the review process, given that the standards range 
from a high degree of deference to little or no deference. Because 
the choices made by trial judges, and the corresponding standards 
of review, are themselves broad ranging and indeterminate, it would 
serve for all judges to be more precise in the language chosen to 
communicate them. If the well-worn label “abuse of discretion” is to 
be continued in use, care must be shown to explain what is meant. 
As early as 1890, Professor Thayer wrote:

[A]s our law develops it becomes more and more im-
portant to give definiteness to its phraseology; discrim-
inations multiply, new situations and complications of 
fact arise, and the old outfit of ideas and phrases has to 
be carefully revised. Law is not so unlike all other sub-
jects of human contemplation and research that clear-
ness of thought will not help us powerfully in grasping 
it. If terms in common legal use are used exactly, it is 
well to know it; if they are used inexactly, it is well to 
know just how they are used.99

Justice Oliver Wendell Holmes echoed this sentiment when he 
wrote, in a dissenting opinion, that “[i]t is one of the misfortunes of 
the law that ideas become encysted in phrases and thereafter for a 
long time cease to provoke further analysis.”100

With this aim in mind, practitioners and judges alike should 
look to the underlying policies behind the standards of review. 
Certain choices like findings of fact, credibility determinations, or 
courtroom management decisions are best left to the trial judge who 
is in the best position to make these choices. By contrast, the trial 
judge’s application of law and certain exercises of discretion that in-
volve the weighing of specific legal factors are given a stricter review 
to ensure that the enforcement of legal principles is consistent. In 
navigating that curious middle ground that seems to baffle judges 
and lawyers alike, one would be best served in trying to understand 
why a high or low degree of deference would be justified in that 
particular situation: does the trial judge have to properly consider a 
number of specific legal factors, or is the trial judge guided by a fluid 
legal standard? Is there something to be gained by the trial judge’s 
ability to see the evidence firsthand, or is the appellate court in the 
same position with a cold record? By asking these questions, some 
clarity can be gleaned from the seemingly arbitrary application of 
different review standards. In this way, appellate standards of review 
can be more than a source of condemnation and frustration, and 
instead be viewed as an admittedly imperfect, but nonetheless valid, 
attempt to aid judges of the trial and appellate benches in the collec-
tive delivery of justice.

99. James B. Thayer, “Law and Fact in Jury Trials,” 4 Harv. L. Rev. 147, 151 
(1890).
100. Hyde v. United States, 225 U.S. 347, 391 (1912)(Holmes, J., dissenting).




