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OPINION 
Massachusetts needs more ex -public def enders as judges 

By Sadiq Reza 

Four to one. 
That is the 

ratio of for­
mer prosecu -
tors to public 
defenders who 
sit on the sev­
en-person Su­

preme Judicial Court, our highest 
state court. 

On our 25-member Appeals 
Court, which sits one level below 
the SJC and is the final word in the 
vast majority of criminal cases, the 
count is worse: 16 to three. But two 
of those former public defenders 
also worked as prosecutors before 
reaching the bench; and two other 
appellate judges, while never for­
mal prosecutors, worked in the At­
torney General's Office (i.e., in oth­
er law enforcement roles). 

This staggering imbalance of ex­
perience and outlook is unaccept­
able in the branch of goverrunent 
that is least accountable to the peo­
ple and most responsible for en­
suring individual liberty and fair 
treatment by law enforcement and 
the Legislature. 

The numbers are better at our 
trial level criminal courts - the 
Superior Court, District Court and 
Boston Municipal Court - where 
the ratio on the bench is closer to 
2:1. Even so, former prosecutors fill 
some half of those seats, while for­
mer defenders fill less than a third. 

And of Gov. Charlie Baker's 18 
judicial nominations since last Oc­
tober, 13 worked as prosecutors 
while only seven appear to have 
meaningful experience as pub-
lic defenders. 

Still, four of those seven also 
worked as prosecutors or as other 
law enforcement attorneys before 
turning to criminal defense work. 
And only one of them worked at 
our state public defender's office, 
the Committee for Public Coun­
sel Services. 

("Public defenders" in Massa­
chusetts include CPCS attorneys, 
who handle some 20 percent of 
indigent defense needs, and pri­
vate attorneys who are screened by 
CPCS and handle the rest, often 
along with other work All counts 
here come from best research ef­
forts; and there are no official bi­
ographies of our 250-plus trial 
court judges.) 

This is a trend in the wrong di­
rection, especially as the reali­
ties and consequences of our na­
tion's socio-economic inequities 
have been on stark display since 
the pandemic-and-protest spring 
of2020. 

At the federal level, Presi­
dent Biden has made it a prior­
ity to appoint former public de­
fenders to the bench, given their 
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well-documented dearth there as 
opposed to the abundance of for­
mer prosecutors, to interpret and 
apply the nation's Constitution and 
laws. The confirmation ofJudge 
Ketanji Brown-Jackson to the U.S. 
Supreme Court in April was a pin­
nacle of this effort 

Meanwhile, for the Boston-ar­
ea federal courts, two of President 
Biden's three nominations thus far 
have been public defenders, both 
of those to the 1st U.S. Circuit 
Court of Appeals; his third nomi­
nation, to the U.S. District Court in 
Boston, is a former prosecutor. 

Gov. Baker and his succes­
sor must follow the president's 
lead and correct the wide imbal­
ance between prosecutors and 
public defenders in the courts 
of Massachusetts. 

Why? During now-Justice Jack­
son's confirmation hearings, much 
was said to defend the work public 
defenders do, in response to sug­
gestions that her time in that role 
was a blemish on her stellar record. 
But little was said to explain why 

search" by police officers - the di­
che '1egal technicality;' more ac­
curately called a violation of the 
Fourth Amendment - the con­
stitutional protection we all enjoy 
against unjustified government in­
trusions into our !homes and lives 
is vindicated and strengthened. 

Each time a murder confes­
sion is thrown out because officers 
botched reading the suspect her 
Miranda rights, the constitutional 
safeguard we all have against co­
erced confessions is reaffirmed. 

Every time a jury of 12 citizens 
renders a verdict of acquittal after 
a trial, we all are further protected 
from our own wrongful conviction 
and punishment. 

And yes, public defenders pro­
tect innocent people while defend­
ing guilty ones, including by mak­
ing sure the innocent are not false­
ly deemed guilty. 

A decade ago here in Boston, it 
was a public defender who had the 
audacity to press a novel demand 
for in-person testimony by police 
drug lab experts, rather than ac-

That so many of our criminal court judges who did public 
defender work also served as prosecutors before reaching 
the bench suggests that law enforcement work is close to a 
sine qua non of a judgeship in Massachusetts, while public 
interest work is closer to a demerit. 

it is essential - not just acceptable 
- to have former public defenders 
as judges, in numbers equivalent to 
those of former prosecutors. 

Put simply: Protecting indi­
viduals against goverrunent over­
reach is the daily work and ani­
mating ethos of public defenders. 
This means close scrutiny oflaw 
enforcement actions and constant 
challenges to governmental claims 
of authority and necessity. Con­
stitutional protections of liberty, 
due process, equality and fairness 
are the operating principles of this 
work Such work as a lawyer, day 
in and day out, requires and fos­
ters a healthy skepticism of official 
assertions of power, a perspective 
that does not readily defer to the 
claimed prerogatives of the arms 
of government, and a heightened 
awareness of and sensitivity to the 
difficulties of the least privileged 
members of society. 

Judges who bring that mind-
set to the bench are lawyers who 
are especially attuned to recogniz­
ing the needs and vulnerabilities of 
those with lesser means, as well as 
possible threats to the liberty of us 
all - unquestionably more so than 
judges who have spent years as 
lawyers "on the other side:' aligned 
with law enforcement agents and 
institutions and vigorously press­
ing their causes. 

Make no mistake about it Pub­
lic defenders protect all of us as 
they represent individual clients, 
including the guilty ones. Any 
time charges against a drug deal­
er are dismissed because of a "bad 

cepting the standard written re­
ports of drug analysis that courts 
had found sufficient to convict 
criminal defendants of drug crimes 
for decades. 

Our courts rebuffed the effort, 
but the U.S. Supreme Court en­
dorsed it, establishing a nation­
wide precedent for such evidence. 
And thus were revealed the mis­
deeds of drug lab chemist Annie 
Dookhan, whose years of falsified 
drug analysis reports enabled the 
wrongful conviction of countless 
innocent people among the esti­
mated 40,000 cases her wrongdo­
ing affected. 

It bears repeating: Judges who 
are skilled at challlenging law en­
forcement and identifying poten­
tial government overreach, rather 
than accustomed to prosecuting 
alleged wrongdoers and defend­
ing the power and practices of law 
enforcement, are judges who can 
be especially counted on to pro­
tect freedom and equal treatment 
for us all. 

Certainly, defenders of the in­
digent criminally accused are not 
the only lawyers who bring such a 
mindset to the judiciary. Legal aid 
attorneys, such as those who rep­
resent tenants in Housing Court or 
immigrants seeking asylwn, and 
lawyers from public interest orga­
nizations like the American Civil 
Liberties Union and Greater Bos­
ton Legal Services, bring a similar 
perspective. But even fewer judg­
es with this experience - a hand­
ful at most - can be found in the 
Massachusetts judiciary. 

Worse, whatever diversity of ex­
perience and viewpoint those few 
judges add is vastly outweighed by 
the length and multiplicity of pro­
law enforcement legal roles served 
by the majority of lawyers who do 
ascend to the judiciary. 

At least nine judges held prose­
cutor positions at both the feder-
al and state levels. (Among these 
is the judge who was named Trial 
Court chief justice this past Jan­
uary.) About a dozen others not 
only were prosecutors but also 
spent time in an attorney general's 
office or other executive law en­
forcement position before reaching 
the bench. 

Another dozen or so, never for­
mal prosecutors, also served as as­
sistant attorneys general or worked 
as city attorneys, or were counsel 
for police or sheriffs' departments 
- i.e., lawyers who still spent 
their days advocating for the inter­
ests of state powers generally, and 
law enforcement agents and offic­
es specifically. 

Two of Gov. Baker's recent nom­
inations have always and only been 
prosecutors since graduating from 
law school, 26 and 28 years ago. 

Meanwhile, that so many of our 
criminal court judges who did 
public defender work also served 
as prosecutors before reaching the 
bench suggests that law enforce­
ment work is close to a sine qua 
non of a judgeship in Massachu­
setts, while public interest work is 
closer to a demerit. 

Correcting this imbalance in 
the Massachusetts judiciary begins 
with the governor's Judicial Nomi­
nating Commission, a group of21 
prominent lawyers who accept and 
screen applications for judgeships. 

We aren't told whom this body 
recommends to the governor for 
appointment. Nor, to be sure, do 
we know that public interest law­
yers apply in nwnbers compara­
ble to those of prosecutor appli­
cants - though if they do not, the 
sense that success is unlikely might 
itself deter initiating the rigor-
ous and time-conswning applica­
tion process. 

All we know is whom the gov­
ernor goes on to nominate: pros­
ecutors over defenders, at a count 
of 13:7 recently, as noted above. 
Moreover, four of those recent 
nominations are elevations - two 
to the Superior Court from the 
District Court, and two from the 
Superior Court to the Appeals 
Court. Three of those elevated 
judges are former prosecutors; one 
was a criminal defense attorney. 

DEPOSIT PHOTOS 

The JNC should commit to rec­
ommending at least one public de­
fender or comparable public in­
terest lawyer for every judicial va­
cancy henceforth, along with any­
one else it chooses to recommend. 
(Consider it a judicial version of 
professional football's Rooney 
Rule, which expanded this year to 
require teams to interview at least 
tiNo minority candidates for every 
vacancy in a top coaching or man­
agement slot ) 

Gov. Baker, and most certain-
ly anyone who hopes to succeed 
him, should pledge to nominate 
these candidates in munbers equal 
to those of other nominees, if not 
in greater numbers, as President 
Biden has already done for our fed­
eral courts to begin to remedy the 
imbalance there. Then, the Gov­
ernor's Council - the quasi-leg­
islative body that has the final say 
on gubernatorial appointments -
should confirm these nominees as 
readily as it does all judicial nomi­
nations. (And that we can demand 
most directly: the council's eight 
members are elected, one from 
each of eight geographical districts, 
every two years.) 

None of this is to belittle the es­
sential work prosecutors do. Nor is 
it to disparage those who choose to 
serve as attorneys for law enforce­
ment. Remember, too, that our fine 
prosecutors and AGs also pursue 
powerful alleged wrongdoers, not 
just weaker ones. 

And admirably, they are increas­
ingly attuned to the realities of the 
less privileged among us and the 
devastating harms of mass incar­
ceration, and commensurately in­
clined to curb prosecutions and 
limit requests for pre-trial jailing 
and post-conviction imprisonment. 

Nor, of course, is this to impugn 
the credentials or fairness of our 
hard-working judges who used to 
be prosecutors or other govern­
ment advocates. 

It is, rather, to explain the equal 
importance of having former pub­
lic defenders, and public interest 
lawyers generally, on the Massa­
chusetts bench, and to urge their 
appointment in munbers equiva­
lent to the nwnbers of prosecutors 
and other government advocates 
who are appointed. 

As the Brennan Center ofJustice 
said last month in its annual study 
of state court judges: "A diverse 
bench is crucial to achieving a fair 
system of justice and promoting 
public trust in our courts:' That is 
as true in Massachusetts as it is ev­
erywhere else. lm'lJ 


